Federal Court

Cour fédérale

Ottawa, June 12, 2019 - A Judgment
was issued today by the Honourable
Russel W. Zinn of the Federal Court in
file T-238-80:

IN THE MATTER OF JIM SHOT
BOTH SIDES et al v HER MAJESTY
THE QUEEN

Translation of Summary into Blackfoot

With the release of a decision on May 24
in file T-146-19, the Court took another
step in making Court decisions more
accessible — a summary was prepared in
the Cree and Dené languages. The Court
is following that same approach with
release of today’s decision, which will be
accompanied by a summary in Blackfoot.
The Court thanks the language keeper
who is assisting with preparation of this
translation.

O’mahk litssikokhitsimio’p

Pin&apssokimi, lisamsootamstato’si Naatsikopoto,
Natoka-Omahksikiipippo piihkssikopotto sstoyiimi — Am
Okakihtsamaan iisaah’ sindakssin annohka ksiistsiko’
nadmhaa’ Ikimopiiwaah’ Russel W. Zinn oomhii O’mahk
litssikokhitsimio’p ahni issksskoi’p T-238-80:

AMO ATSO’TOAWA ki NIl NIINAWAAKIT

moyii Ohtookisat’sin Atsinikiisinaakssin
itapiisawaao’ohtoop’ [itsi’poyi’tssin

Aahmoi’ ipo’tiip moi’ aka’kihtsimaan annohk
Aapistsi’sskitsaato’s Naatsippo-niiso niit’s issksskoip T-
146-19, oomhi’ lita’i’poyo’p mahtsi’ isstsay’
sapikamatsstaa Okakihtsimaan’isti oomakk k& ikkinisii’s -
aahmoi’ atsinikiisinaakssin iksistsii yaakohtoop ani
oosto’waawayi Niitsisinaa oohtsi i’powahsin. Amoi’
lita’i’poyo’p ist’taa’twissapoo’ya ni’to ohtowa’at
ipokkitsimma’pya annohk ksiistsiko’ aka’kihtsimaan,
ohpokooyisskat’si moyi atsinikiisinaakssin aahnii’
litsi’poyi’tssin. Aamoi’ litssikokhitsimio’p ikiniiyi’taki
naah’ i’péwahsin asamohtoom’ sspommihtaa moyhi’
sopowatsistotoohsin’ amo ohtookisatsin).

Summary of Judgment

Summary: The Blood Tribe claims that
its current reserve in Southern Alberta is
not as large as it was entitled to receive
under the terms of Treaty 7. The current
reserve is 547.5 square miles, making it
the largest Indian Reserve in Canada. It
is located from the confluence of the St.
Mary and Belly River (Oldman River) in
the north east and consists of the land
between those rivers to a southern

moyii Atsinikaakssin Aka’kihtsimaan

Atsinikiisinaakssin: Aamootsi Kéinaa awa’anist moyi
istkdbmaddpai ksdahko ahni Waamsskaap Awahsin mata’
niistd omahkoi anii iksisttowat’pii anii aakoiitaapiop’sin
anii’ ootsii sapistoto’tiim’pyaa Innaihtsookakihtsimaanistis
Issksskoi’p. Annohk kitdwahsinnooni nikkohk Niseto-
kiipippo-niisé-ehkiisiika anao’k.kiip6 &a’si, annohk issto
omahkdo Niitsitapii Ksddhko noohk Kiitksédhkominoom.
Annohk itsstii 66mhi’ otsitao’to’wahtaahp
Apahtoksipisskan ki Mdokoan sisaahtaayi’s
Oomhkiiniitantaa &mhmoi’ waapatohs ghii isspstsii




boundary 14 miles north of the Canada-
USA Dborder, just north of Cardston,
Alberta.

kiitksédkominoom ihtatsikii’sti ahni’stii niitahtaa’s
ghii’66mhi’ waamsskaap a’kihtakssin Niisdikopotta aa’si
waapatohs miih’ listkhdéksin, ipsstsik waapatohs miih’
Aakaohkiimi, n6ém Awasin.

The Blood Tribe advanced claims to three
alternative sized reserves. The first and
largest is the Blood Tribe’s Big Claim,
which the tribe says is the reserve Chief
Red Crow intended it to have. The Big
Claim territory extends west of the
current Blood reserve to the former
Kootenai River (now the Waterton River)
and south to the Canada-US border.

Aamootsi Kainaa akkioo ohsiisskkomann’istii anistii
niyookskka myé istomannikkoh kitawahsinnooni. Nii’
matdomsti ki istoko’namhkoo niitsii Kainaa’sti Omahk
Ohsiikaan, niitsii sopokiitsitapiikoan awah’nii
kitawahsinnoon Kinniina Mi’kiai’stoéwa iksstaatdbom
maatsi inaanatoo’s. Adhm Omahk Ohsiikaan awasin
iihtsitssitak waami’td6t’s anoii Kitawahsinnooni
ghi’66mhii iikddh Kootendi niitahtaa (unch’6i Paahtomahk
Niitahtaa) ki waamskaap’sti 606mhi listkhaaksin.

Alternatively, the Blood Tribe says that
Canada established its reserve by a survey
done in 1882, which marked out 650
square miles of land with a southern
boundary that was 9 miles north of the
Canada-USA border. The southern
boundary of that reserve was changed in
an 1883 survey to the present reserve.
The Blood Tribe says that the reduction
in reserve size was not done in
accordance with the requirements in The
Indian Act, 1880, and is illegal.

Tsaahtao’, niitsii Kainaa awaanist’ka né6hm Awahsin
dakohtooma moyi istko6moopai ksdéédhko ahnii
istkddmstaa’n iitapi nii Naanisikiipippo-N&aanisippo-Naatsi
Sstoyiimi, sa’kihtéksin nin Naakiipippo-Niisitsippo &a’si
ksddhko 66mhi waamsskaap fiistkhaaksin annii Piihkssé
4a’si waapatohs miia’ listkhaaksin. Adhm’ waamsskaap
iistkhddksin nii’ awahsin isawaao’ohtoom’a ahnii
Néaanisiomahksikiipippo-Naanisippo-Niodkska Sstoyiimi
istkodmaoosta’n annohk ika’ awahsin. Niitsii Kainaa
awaanist’k& niihm yiipistotsim’a n6éh awahsin
maniikkohk’p maatohtssapoo &hniiti atsinikiisinaakssin
niihm Sopokiitsitapii Akékihtsimaan, Naanisikiipippo-
Naanisippo Sstoyiimi, kiich’ sawommitapi).

In the further alternative, the Blood Tribe
says that Canada never fulfilled its
obligation under Treaty 7 to provide it
with a reserve equal to one square mile of
land for every family of 5. This is its
Treaty Land Entitlement (TLE) claim and
it says that its population at the time of
Treaty 7 entitled it to a reserve of some
728 square miles, based on the number of
Blood Tribe members receiving Treaty
annuities in 1881.

Niihyaah issoohtsik tsaahtao’, niitsii K&inaa awaanist’ka
néohm Awahsin kata’ aanistsii iksisttowansin
dasinaosaatoos’ Innaihtsookakihtsimann-1ssksskoi’p
006mahk hko’wéasa’ awahsin i’tomanistanikkohksii ni’t-
da’si ksaédhko ana niisitii 6tapi’sin. Am inaanatoém
Innaihtsookakihtsimann (TLE) ohsiisskkomann’istii
waahkoomohsi’n ki awaanist’ka ani maaniistiitapi’spa ani
Innaihtsookakihtsimann-Issksskoi’p iksisttaowan’nistaah’ya
mi awahsin 66mha anistdanikkoh’pi Ihkitsik-Kiipippo-
Naatsippoi-Naanisoi aa’si, dadnihm ootsitaniistitapi’spi’
Kéinaikoakisi ohkoitapiiyi Innaihtsookakihtsimann
ithtdbhpommao’p ani Naanisikiipippo-Naanisippo-Nitokska
Sstoyiimi.




The Blood Tribe says that Canada
breached this treaty promise, failed in its
fiduciary duty to honestly and accurately
implement the treaty promises relating to
the reserve size, and acted illegally in
removing more than 100 square miles
from the reserve established by the 1882
survey.

Niitsii Kainaa awaaniist’ka n6éhm Awahsin
iikhit’kaminima amd nnaihtsookakihtsimann
Oo6tatoowaatsimma’n, iitsskohpia ahnii naato’wap
oyi’tskohto’tsimddn mahtsi okamo’ta’pssi ki omatap
ohtssapoo’s nii Innaihtsookakihtsimann
Oo6tatoowaatsimman’oohwa’ niitoi 66mhi manistanikkohk
awahsin, ki maht’si sadmiitskhasiid O0dtay sao’tsi’s o’tsitsk
Kiipippo &a’si n6hm awahsin iithakohtoopa’ ahni
Naanisikiipippo-Naanisippo-Naatsi Sstoyiimi
istkdomstaa’n).

Canada denies all claims, and says that if
any claims are proven, they are time-
barred by virtue of The Limitation of
Actions Act which provides that such suits
must be brought within six years of the
discovery of the events giving rise to the
legal claim or the date with reasonable
diligence they could have been
discovered.

Awahsin sayi’tsimaato6hm’ai amo’ta ohsiisskkomann’istii,
ki awaaniya’si kdamitski’ki ohsiisskkomann’istii émahk
aanistsii’sah, &hniitii fiskana-yo’kiip’a’ mia’ Misam
A’psski Atsinikiisinaakssin ki itsinohtoom’a &anitsii
ohto’tooyiisp’staap’ya aksii sinot” ohtsaapiphtodm’a noi
sstoyiimi ahnii i’tska’piittiip oohmaniistaapi’spi 6ohtsi
sspikinniip’wé ahnii okékihtsi’s iisskkomann’istdan
tsaahtao’ ahni ksiistsikd ohpo’kii sukodya’p isina’satoosa
aahkhoot iichd i’tska’piitsim’aa).

This trial was restricted to the issue of
whether the Blood Tribe proved that
Canada has any liability to it with respect
to the claims it asserts. If so, then there
will be a subsequent trial dealing with the
remedy for any such liability.

Amoi’ isttsksa’-waawakino’taksin iistkoomahsii’ aanihm
a’psskiip tsaahtao’ niitsi Kainaa’ kahmadomaniisa nhdotsi
Awahsin ito’tsindaniyah nhi’ inii’itsimahnn 66mhi’
iniyitsimaa niisti ohsiisskkomann’istii oohpawaanspai.
Kh&ama omaniisa, ki ahki’tsstsiip anihm matstiiki
isttsksa’-waawakino’taksin isina’sato6sa niihm
saapistsihmaan ito’tsindaniyah nhi’ inii’itsimahn.

The Court found that the Blood Tribe had
not proved the Big Claim on the balance
of probabilities, and dismissed that part of
its action. The Court found that the
Blood Tribe reserve had been created by
the 1882 survey and that Canada illegally
removed land when it established the
smaller reserve according to the 1883
survey. The Court also found that the
population of the Blood Tribe at the time
of Treaty 7 was 3,550, entitling the Blood
Tribe to a reserve of 710 square miles.
Accordingly, it was held that the current
reserve established by Canada was not in

Oomhi’ lita’i’poyo’p iniimyah niitsi Kainaa’ mahtsi
aanistsii’iska’ moyi Omahk Ohsiikaan aahnii
niitomaanistasi kamitapskoki, ki fistsdapiksim’ ahnii
iitootsti’p’ Gdtapehskipoowah. Oomhi’ lita’i’poyo’p
iniimyah nootsi Kainaii 66tksdahkoomwa’ kiddmaahtsiksi
&’pistotootsiip onait Naanisikiipippo-Naanisippo-Naatsi
Sstoyiimi iistkoomahn ki ohm Awahsin iisiimii
ipddo’toomo ksdadhko ahnii ootahyaktoosa niima’
i’nakohtssii awahsin ni’to onait N&anisiomahksikiipippo-
Naanisippo-Niookska Sstoyiimi istk6dbmoopai. Oomhi’
lita’i’poyo’p nookhétt iniimydh nootsi’
oohm’maniistitapispa’ nitsi’ Kainaii ahni O6tistapiispi
Innaihtsookakihtsimann-Issksskoi’p ani NioOkska-
Omahksikiipippo-Niisito-Kiipippo-Niisitsippo,




accord with the TLE. As a result, the
Court also found that Canada breached its
fiduciary duty to the Blood Tribe when it
established the reserve.

iiksisttowat’aah niitsi Kainaa’ onait awahsin aka’nikkohk
Ikhitsiki-Kiipippo-Kiipa &a’si. Ni’to), iistsitsaapoya’
noohm kiitskakoominoom iiyachtoomooghi Awashin
maht’ tsaahpoo’wa annim IKW. Ki ispookanistii, Oomhi’
lita’i’poyo’p maéat iniimyah nootsi’ Awahsin
iikhit’kaminima niim naato’wap oyi’tskohto’tsimaan niitsi
Kainaii ootahyaktoosd noohm awahsin).

The Court found that all of these claims
but one was time-barred under The
Limitation of Actions Act because the
Blood Tribe knew or ought reasonably to
have discovered the material facts giving
rise to the claims, well prior to the
commencement of this suit in 1980.

Oomhi’ lita’i’poyo’p iniimydh a&moosti
ohsiisskkomann’istii ki tokskai iiyookiimatoop
istaaht’ootsi Oomhi’ Misam-Sskskomaan-mi-Okakihtsimaan
ki niitsi Kainaa’ iistiniima tsaahtao’ oomahk istkataaksa
oohtakkooniisa niitsisti’s ahniist ohsiisskkomann’istii,
anniik ahmoi otomatapépiis ahnii ohto’tooyiisp’staan
niim Naanisikiipippo-Naanisippo Sstoyiimi.

However, the Court found that the claim
for breach of treaty was not time-barred.
The Court held that the limitation period
on actions for breach of treaty did not
commence until April 17, 1982, when
section 35 of the Constitution Act, 1982,
came into force. That section provides
that “existing aboriginal and treaty rights
of the aboriginal peoples of Canada are
hereby recognized and affirmed.” The
Court found that prior to section 35
coming into force, First Nations could not
sue Canada for a breach of treaty and
therefore no limitation period runs until
the cause of action of breach of treaty is
actionable. As this action was
commenced in 1980, the limitation period
was not exceeded and the claim for
breach of treaty was not time-barred.

Tsaahtao’, oomhi’ lita’i’poyo’p iniimyah ahnii
ohsiisskkomann iikhit’kaminima amo
nnaihtsookakihtsimann mahtsi sskskaaki’si. Oomhi’
lita’i’poyo’p yinnim’a &ahnii misam-sskskomaan-a’paisii
oohta fiikhit’kaminiméaspii amo nnaihtsookakihtsimann
maahtsi omatap’apii uhniim Matsiyikkapisaiki’somm
ihkitsikikopotto, NA&anisikiipippo-Naanisippo-Naatsi
Sstoyiimi, &nihm waanao’k okakihtsimaan Niiyippo-
Niisito nithma Misam-Okakihtsimaa-sinaakssin,
Naanisikiipippo-Naanisippo-Naatsi Sstoyiimi, i’tanisti.
Aanihm waanao’k okakihtsimaan ahnaasi miitsi “itstsii
niitsitapiikoan ki Innaihtsookakihtsimann-1sstiis
oostéwaawayi niitsitapiikoan’itsi &nnoom Awahsin unch’
ahsti iino’wahsii’a ki ahksaapitoowah’ya”. Oomhi’
lita’i’poyo’p iniimyah poosépskootchii anihm waanao’k
okakihtsimaan Niiyippo-Niisito okakihtsimaan waista-
66mha-aanistsii’s, Sopokiitsitapiikoan’itsi matak’khoot’
oohtoypii Awahsin oohtsikiittahkisa
Innaihtsookakihtsimann ki matatskskoompatoopa’
oohtahnistapiisp moi iikhit’kaminimaan amé
Innaihtsookakihtsimann &ahtahpsskiikasi. Aamoi
ahpskaaksin itomatap’api Piihkssikopotto-Naanisippo,
moy’ Misam-Sskskomaan-A’paisii maatsi oohtsitskaasii ki
moy’ ohsiisskkomann iikhit’kaminimaspii niihm
innaihtsookakihtsimann mahtsi’ sskskaaki’si.

As a consequence, the Court dismissed all
claims against Canada, except the claim

Annohk iistaanistd’pii, oomhi’ lita’i’poyo’p ipokkitsimm’a
ohkana ohsiisskkomann’istii niisti Awahsin, iinokitanistii




that Canada breached Treaty 7 in failing
to provide the Blood Tribe with a reserve
of 710 square miles, as promised.

awaanistoo’p Awabhsin iikhit’kaminimaan
Innaihtsookakihtsimann-Issksskoi’p iits’sskohpiia oohma
iistomoohp’a niitsi Kainaii aahnim’ awahsin ist IhKkitsik-
Omabhksikiipippo-Kiipé &a’si, ni’iksisttowatahtpa.

The trial will continue at a future date to
hear evidence and submissions on the
remedy for this breach of treaty.

Amoi isttsksa’-waawakino’taksin aka omanista’stii ahni’
issoohtsik ksiistsikdé aah’ghi ohtsimaa’toop’ iistakottsiisin
ki iipstikhatoop’s miitsi ohkottai’tsip’s moyhii
iikhit’kaminimaspii innaihtsookakihtsimann.

A copy of the decision can be obtained
via the Web site of the Federal Court:
https://decisions.fct-cf.gc.ca/fc-
cf/decisions/en/item/407748/index.do

An audio recording of this summary in
Blackfoot will be available as soon as
possible on the Court website at:
https://www.fct-
cf.gc.ca/en/pages/media/webcast

A’moyii atsinikiisinaakssin aka’kihtsimaan ohkott
ohko’tsimaa’sii ahniim litaisiiyiso’p oomhii O’mahk
litssikokhitsimio’p:

https://decisions.fct-cf.gc.ca/fc-
cf/decisions/en/item/407748/index.do

A’hm ohtako omopistaan amoyii atsinikiisinaakssin
aahnaa’ litsi’poyi’tssin aahgii ikaiksistoop’ piitsiyoohk
maéhkoomanistap’is aanim oomhi’ lita’i’poyo’p
iitaisiiyiso’p ahniim:

https://www.fct-cf.gc.ca/en/pages/media/webcast
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